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No. 6183

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Chichagoff Extension Gold Mining Com-

pany (a corporation),

Appellant and Cross-Appellee,

vs.

Alaska Handy Gold Mining Company (a

corporation),

Appellee and Cross-Appellant

.

APPELLANT AND CROSS=APPELLEE'S

PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and to the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

The Chichagoff Extension Gold Mining Company,

appellant and cross-appellee herein respectfully peti-

tions that your Honors grant a rehearing in the above

entitled cause.

The following represent the reasons for requesting

a rehearing.



POINTS.

1. The decision herein is irreconcilable with the

statutory law of 1907 precluding; relocation of a min-

ing claim within the Territory of Alaska by the claim-

ant or owner failing to make the requisite annual

expenditure thereon.

2. (a) The record shows that the assessment

expenditure upon the Handy and Andy claims for the

years 1922-1923 was insufficient in amount, (b) Fur-

ther, part of what was expended was made in the pre-

ceding year.

3. The burden of proof has been ignored. It is

inciunbent to show affirmatively that the work was

done, and specifically where and upon what claim;

that it was beneficial to each respective claim to the

full amoimt; and generalities are not sufficient.

ARGUMENT.

THE DECISION HEUEIN IS IRRECONCILABLE WITH THE
STATUTORY LAW OF 1907 PRECLUDING RELOCATION OF
A MINING CLAIM WITHIN THE TERRITORY OF ALASKA
BY THE CLAIMANT OR OWNER FAILING TO MAKE THE
REQUISITE ANNUAL EXPENDITURE THEREON.

I.

We respectfully submit that the opinion of this

Court is based upon an erroneous legal premise in

holding that the later statute of 1907 (48 U. S. C. A.

384) did not prevent a relocation of the same mining

claim within the Territory of Alaska by a defaulting

claimant.

This conclusion is antagonistic to the statute of

1907. If congress did not want to change the existing



law, why did it pass an act that differed from the

old law? This Court holds now that congress did

an idle act in passing a netv law diametrically opposed

to the old statute. That the new law means what

the old law meant. It is a canon of construction that

a change is made for a purpose. Applying this to

Alaska it is well known that congress passed the new

legislation to stop the abuse of the old law. No assess-

ment work was ever done—just a relocation or

''resume."

In so far as this act of 1907 relates to the point in

issue, it reads:

''And upon the failure of the locator or owner

of any such claim to comply with the provisions

of this act, as to the performance of work and
improvements, such claim shall become forfeited

and open to location hy others as if no location of

the same had ever been made." (Italics sup-

plied.)

This is an express declaration that failure to make

the annual expenditure works a forfeiture of the claim

and it is, thereafter, open to location "by others."

The term "others," as used in the statute must be

held to mean any person or persons other than the

locator or owner of the forfeited location. The term

would be meanino'less unless so construed. It cannot

be assumed that cona:ress used the words "by others"

in vain. On the contrary, the fact that those words

were used indicates that some purpose was intended

to be effected thereby. The expression of particular

parts of a general provision excludes those parts from
the larger concept.

Black, Handbook on Con. of Laws, p. 202, § 70.



The case of TJ. 8. v. Ole Berkeness, 275 U. S. 149,

involved the National Prohibition Act of October 28,

1919, and the Alaska Dry Law of February 14, 1917.

The Court said:

''It is argiied that both the act of 1917 and the

later general act are in full effect within Alaska^

—

one a special act for that territory, and the other

a general law for the United States and all terri-

tory subject to their jurisdiction. * * * The
provision of the earlier special act is hostile to

the later declaration of congress and must give

way. Our conclusion is entirely consistent with

established canons of construction." (Citing

cases.)

It is elementary that the meaning of a statute must,

in the first instance, be sought in the language in

which the act is framed, and if that is plain, the sole

function of the Courts is to enforce it according to

its terms.

Caminetti v. U. S., 242 U. S. 470.

Courts have no power to legislate and decisions

based upon other statutory provisions do not apply

in the construction of a statute where the statute is

too plain to require construction.

Lee V. Levison, 247 Fed. 478.

By the act of 1907 congress supplanted its previous

legislation on mines in part. It wrote and passed a

specific provision relating to the possessory right to

a mining claim different from that which governed

such right under the general federal mining law—that

is, the right of relocation after default in making the

annual expenditure—thus presenting the situation of



a conflict between the general mining law and the act

of 1907 affecting Alaska only. It is well established

law that in such case the latter act must prevail.

TJ. S. V. Ole Berheness, supra.

See County San. Dist. N'o. 4 v. Payne, 197 Cal. 448,

holding that,

''The rule of construction is that statutes deal-

ing specifically with a particular subject are not

ordinarily controlled or affected by general

statutes."

It is a recognized canon of construction that differ-

ent statutes relating to the same subject must be so

construed, if practicable, as to give effect to all their

provisions; and, if that be not practicable the special

provision applicable to a particular subject will be

held to repeal or modify the more general provisions.

U. S. V. Benson, 31 Fed. 896;

People V. Radich, 63 0. A. D. 92.

When two legislative acts are plainly repugnant,

not susceptible of being reconciled, the one of the

more recent enactment prevails.

Hartman v. Reed, 1 Cal. Unrep. 858.

''Where it appears that an act of the legisla-

ture was intended by the legislature to be, and

was, a substitute for a former act upon the same

subject, the latter act operates as a repeal of the

former, although there be in the latter act no ex-

press words to repeal the former act by name."

Hanley v. Sixteen Horses, 97 Cal. 183

;

Mack V. Jastro, 126 Cal. 130;

McGranahan v. Police Court, 56 Cal. App. 374.



Here it appears from the act of 1907 that it was

intended to take the place of the general mming law

relating to Alaska and the two laws are so inconsistent

as to the right of relocation that force and effect can-

not be given to both as is sought to be done in the de-

cision mider discussion herein.

In Thatcher v. Brown, 190 Fed. 711, this court said

:

''It is true that the act of March 2, 1907 con-

tains no express repeal of any previous provision

of the statutes, but it is also true that implied re-

peals are not favored. Still, the courts are not

at liberty to ignore a purpose to repeal clearly in-

dicated by irreconcilable provisions. Here we
have an old mining statute, made applicable to

Alaska by the act of June 6, 1900, expressly pro-

viding that while a failure on the part of the lo-

cator to complete the required annual assessment

work would render the ground covered by the lo-

cation open to re-location, yet such work might be

resumed by the locator or his legal representa-

tives, provided that no other location had inter-

vened, and then a later act to amend the law upon

the subject in so far as mining claims in Alaska

were concerned, which in terms declares that

upon the failure of the locator to perform the

required amount of work upon the claim within

the year 'such claim shall become forfeited and

open to location by others as if no location of the

same had ever been made.'

"Both acts require $100 worth of w^ork or un-

provements to be done or made on or for the

benefit of each claim during such year.

"But the consequences of a failure to com-

plete such work or improvements within the year



are differently declared and such differences are

irreconcilable.

''In the earlier act such failure is not declared

to end the locator's right; but he is thereby given

the right to resume the work after the expiration

of the year, provided there has been no other lo-

cation meanwhile. By the later act no such per-

mission is accorded, and there is therein no ex-

press declaration that such failure works a for-

feiture of the claim. To that extent the prior

law, so far as it affects Alaska, was necessarily

repealed by the later one."

When an act evidently is intended as a revision or

substitute for a prior act or acts, it will operate as a

repeal without express repugnancy.

Pierpont v. Crouch, 10 Cal. 315;

Yick TFo. 68 Cal. 294, 304;

People V. McNiilty, 93 Cal. 427; 58 Am. Rep.

12.

In citing Thatcher v. Brown, this Court said

:

''The observation may be made, however, that

it was not there determined that a locator of a

mining claim, w^ho forfeits rights by reason of

failure to do annual assessment work, is pre-

cluded from thereafter relocating the same
ground. '

'

This Court, continuing, said:

"The statute seems by no reasonable inference

to forbid a new location of a claim lapsed because

of failure to do work, provided the land is at the

time open and unappropriated."

This conclusion destroys the evident intent and

meaning of the act of 1907, and adopts, as rule of de-
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cision, the repealed provision as to the right to re-

locate found in the act of 1900.

It thus reverses its own decision in Thatcher' v.

Brown:

''The courts cannot create a policy and then de-

clare in support of the policy so created, that, the

legislature must have meant 'what it has not

said.'
"

Sharon v. Sharon, 75 Cal. 13

;

McCracken v. Superior Court, 86 Cal. 77.

In other words, this Court has, in its opinion here-

in, imported into the act of 1907, language which con-

gress did not insert therein and which is repugnant to

said act. Diiferently stated, this Court bases its de-

cision in the instant case upon a provision contained

in a superseded statute (1900) and ignores the new

expression of the will of congress upon the subject of

possessory rights to a mining claim within the Terri-

tory of Alaska as expressed in the later act of 1907.

In that act the term "by others" was inserted in the

old law. Under the older law relocation by the owner

of the forfeited mine was allowed as well as by all

others. The act of 1907 clearly indicates that it was

the will of congress to prohibit a relocation by a de-

faulting claimant, otherwise it would not have changed

the law which permitted the defaulting claimant to

"resume" or "re-locate."

See

Rev. St. § 2324.

In practice it was usual for locators to
'

' resume '

' or

relocate their claims. In sparsely settled Alaska this



procedure resulted in a resumption or relocation if

strange prospectors came into the area. Thus no de-

velopment was done and hence the new law. (1907.)

The Legislature must have acted with knowledge

of the law as established by prior decisions * * *

and with a view of limiting the prior right.

Thomas v. JopUn, 14 Cal. App. 662

;

Bloffitt Est., 153 Cal. 359, 20 L. R. A. (N. S.)

207;

Walker v. Martem, 84 IT. S. (17 Wall) 648.

Although the facts are different the doctrine of the

case of Smith v. Bach, 183 Cal. 262, seems apposite.

In that case the Court said:

''Where a statute prohibits or attaches a pen-

alty to the doing of an act, the act is void, and
this, notwithstanding that the statute does not ex-

pressly pronounce it so. * * * A statute of this

character prohibiting the making of contracts,

except in a certain manner, ipso facto, makes
them void if made in any other way. The impo-

sition of a penalty implies a prohibition of the

act to which the penalty is attached, and a con-

tract founded upon such act is void. This gen-

eral rule finds support in the decisions of this

state.
'

'

The penalty provided by the act of 1907 is that:

''And upon failure of the locator or owner of

any such claim to comply with the provisions of

this act, as to the performance of work and im-

provements, such claim shall become forfeited

and- open to location by others as if no location of

the same had ever been made." (Italics sup-

plied.)



10

That provision is antagonistic with the terms of the

general mining law upon this subject, which reads as

follows

:

''On each claim located prior to the tenth day

of May, 1872, and until a patent has been issued

therefor, not less than $100 tmrth of labor shall

be performed or improvements made during each

year * * * and upon a failure to comply with

these conditions the claim or mine upon which

such failure occurred shall be open to relocation

in the same manner as if no location of the same

had ever been made, provided that the original

locators, their heirs, assigns, or legal representa-

tives have not resumed work upon the claim after

failure and before such location." * * * (Italics

supplied.)

Rev. St. § 2324.

When a forfeiture is declared by a statute, the title

to the thing forfeited immediately vests in the United

States upon the happening of the event for which the

forfeiture is declared. The authorities to this effect

are niunerous and uniform.

See

O. R. R. Co. V. B. d F. V. R. R. Co., 45 Cal.

373.

It is thus seen that under the act of 1907 the title

to the ground immediately vests in the United States

upon the expiration of the year during which the

necessary labor or improvements have not been done

or made ; while under the general mining law the title

of the claimant is not disturbed unless by the act of

a third party.
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This condition has been passed upon by the Courts,

both federal and state and it is uniformly held that

the owner of a mining claim under the general act of

congress does not lose his estate in such claim nor

does such estate terminate, upon failure to perform

assessment work. The only penalty resulting from

such failure is the possibility that adverse rights may
be initiated; provided always that such initiation

takes place prior to the resumption of work upon his

claim by the original owner.

Belh V. Meagher, 104 IT. S. 279

;

North Noondajf M. Co. v. Orient M. Co., 1 Fed.

522;

Bingham Amal. C. Co. v. Ute C. Co., 181 Fed.

748;

Emerson v. McWhirter, 133 Cal. 510;

Madison v. Octave Oil Co., 154 Cal. 768;

Field V. Tanner, 32 Colo. 278

;

Kniitson v. Fredlund, 58 Wash. 634;

Florence-Ray C. Co. v. Kimhel, 85 Wash. 162;

Lacey v. Woodward, 5 N. M. 683.

In Wilbur v. Krushnic, 280 U. S. 306, the Court

said:

''Prior to the leasing act, annual performance
of labor was not necessary to presei-ve the pos-

sessory right, with all the incidents of ownership

above stated, as against the United States, but

only as against subsequent relocators. So far as

the government was concerned failure to do

assessment work for any year was without

effect."

It is apparent from the foregoing that the general

mining law and the Alaska mining act of 1907 are ir-
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reconcilable; the later act, undoubtedly, was intended

to cure the evils which had grown up in Alaska under

the general mining law permitting mining claims to

be held by more or less perfimctory labor thereon;

and which law was repealed by the Alaska statute of

1907. By the later act the possessory right was ex-

tinguished and the locations in suit reverted to the

government. To say that the land was thereafter

open to location or relocation by the defaulting owner

under the general mining statute is an unwarranted

Court amendment of the Alaska act of 1907 and a re-

version (as far as Alaska is concerned) to the general

mining act, although the latter act, in so far as it re-

lates to the area in hand, is obsolete.

With due deference to this Court, we^ submit that

congress in passing the act of 1907 sought to remedy

the evils which had grown up vmder the general min-

ing law in holding mining claims from year to year

by the mere ''resumption of labor" and we respect-

fully submit that the act of 1907 distinctly prevents
'

' a new location of a claim lapsed because of a failure

to do work, provided the land is at the time open and

unappropriated," as stated by the Court herein.

It is distinctly stated in the act of 1907 that after

forfeiture the claim is open to location Ijy others,—
that is, not by the original claimants; hence the lo-

cations of the appellant and cross-appellee herein

should prevail.
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II.

THE RECORD SHOWS THAT THE ASSESSMENT EXPENDITURE
UPON THE HANDY AND ANDY CLAIMS FOR THE YEARS
1922-1923 WAS INSUFFICIENT IN AMOUNT; PART OF
WHAT WAS EXPENDED WAS MADE IN THE PRECEDING
YEAR.

This Court, commenting upon the testimony of the

witness Birkland, notes "that the vahie of the work

done during- the year July 1, 1922, to July 1, 1923,

was 'a good $100 worth on each of the Andy and

Handy claims.' " (page 4 of Opinion.) (This is but a

conclusion.) That he, Birkland, ''testified that he

figured his work at $(3 a day and made his calculation

of the total accordingly." (page 4.)

Birkland 's own testimony confutes his evidence in

this, that he "worked on the same (Handy and Andy

claims) during June, July and August, 1922." (page

3.)

The work done ii]:)on these claims in June, 1922,

can form no part of the assessment work for the year

1922-1923 because premature.

It must bo dui'ing the year—within.

Whatever may have been expended during the

ptnor year (1921) will not answer the requirements of

expenditures in the assessment year of July 1, 1922 to

July 1, 1923.

See

In re Merrill, 5 Copp's L. O. 5;

In re Haynes, 7 Copp's L. O. 130.

It follows that Birkland 's testimony that $100

worth of w^ork w^as done on each claim as aforesaid, is

contradicted by his own statement that at least a part
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of it was done in Jime of the preceding year. In

other words, Birkland's testimony shows that the law

was not complied with as to the doing of the requisite

assessment work during the year 1922-1923 upon the

Handy and Andy claims. This fact, ipso facto, sub-

jected those claims to adverse relocation.

Furthermore, Birkland's statement that the value

of the work done during the year 1922-1923, ''was a

good $100 worth," is a mere conclusion and is n'ot

evidence of the fact. The statute law of Alaska does

not permit such an arbitrary statement as to the value

of a laborer's time as an element in determining the

value of assessment labor. The law^ of that territory,

upon this subject, provides, as follows, viz.:

"That the value of the work or labor done

under the provisions of this act shall be com2)uted

on the basis of the wage for similar work current

in the precinct wherein the claim is situate."

Sess. Laws of Alaska, 1913, p. 283.

Yet the record shows that Birkland "testified that

he figured his work at $6 a day and made his cal-

culation of the total accordingly." (Opinion p. 4.) It

was not testified that six dollars was the wage for

similar work in the vicinage. As far as the record

shows this valuation includes the work done by him in

June 1922 which gave no value to the work for the

years 1922-1923. Hence by Birkland's own statement

the assessment work was not fully performed on the

Handy and Andy claims for the years 1922-1923. Nor

is his testimony helped out by the testimony of the

witness Thomas Tillson Jr. as to the work he did on

these claims "in June 1922 * * * and in August 1923,
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with his brother" as under the law affecting assess-

ment work in Alaska it must be clone ''during each

year commencing at 12 meridian of the first day of

July succeeding the date of location of such claim.
'

'

U. S. Code, p. 955, Sec. 28.

As neither of these months (June '22, August '23)

were within the assessment year (July 1, '22 to July 1,

'23) under discussion Tillson's testimony had no bear-

ing upon the point in issue and neither his testimony

nor other testimony in the record, "tended to show" as

suggested by the Court (Opinion p. 5) "that more w^ork

was done in the first mentioned year." On the con-

trary, any work done in June 1922, and August 1923

was, in the first instance too soon and in the second

place too late to form any part of the assessment work

for the years 1922-1923, for that work, as we have

shown must be done "during each year."

The statement that there has been evidence "tend-

ing to show" a particular fact is equivalent to a state-

ment that evidence has been offered relating to such

fact; the force and effect of the evidence being in no

sense suggested by the term.

White V. State, 153 Ind. 689, 54 N. E. 763;

We refrain from commenting on Birkland's testi-

mony that he was prevented from doing assessment

work because there was a "hooch still" in one of the

cabins adjoining the disputed ground. He fled in

terror from the discovery but returned again and

again to rediscover.

The absurdity of such testimony as Birkland's being

dispossessed of that which he owned, was so terror-

ized that he must have run right by the United States
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Marshals and was deaf, dmnb and blind as to the

latter.

This testimony is on a par with the statements that

a vein exposed in a drift tmmel was being hmited

for beneath the tundra and mud within a hmidred

feet of the tmmel portal.

In mining parlance he might just as well have been

sharpening his drills with his teeth as doing bene-

ficial work of that character.

III.

THE BUEDEN OF PROOF HAS BEEN IGNORED. IT IS IN-

CUMBENT TO SHOW AFFIRMATIVELY THAT THE WORK
WAS DONE, AND SPECIFICALLY WHERE AND UPON WHAT
CLAIM: THAT IT WAS BENEFICIAL TO EACH RESPEC-

TIVE CLAIM TO THE FULL AMOUNT ; AND GENERALITIES
ARE NOT SUFFICIENT.

Under the law of 1907 the failure of the appellant

and cross-appellee to file an affidavit of labor of the

assessment work done in the years 1922-1923 cast the

burden of proof upon it as to the character and ex-

tent of such work. That is to say, it must produce a

preponderance of evidence.

Rohins'on v. Nevada Banh^, 81 Cal. 106;

this it did not do.

"The fmidamental rule as to the burden of

proof as given by Stephen, Ev. (Am. Ed.) 175,

is that, whoever desires any court to give a judg-

ment as to any legal right or liability, dependent

on the existence or non-existence of facts, which

he asserts or denies to exist, he must prove that

those facts do or do not exist, in order to be en-

titled to the relief."
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The rights of the appellant and cross-appellee de-

pend upon whether or not the expenditure of $100

upon each of its claims was made during the year

1922-1923 in the improvement and development

thereof.

If not, it forfeited all right thereto, leaving the

property free and open to relocation by appellant

and cross-appellee.

The burden of proof was not sustained by the

claimants of the Handy and Andy claims and there

is absolutely no evidence that it performed any labor

of any kind or description whatsoever upon or made

any improvement of said mining claims or either of

them for or during the years 1922-1923 that complied

with tlie requirements of the law, and that no person

made any such expenditure or did or performed any

work or labor or made any improvements upon either

of said mining claims for or on behalf of their said

claimant for that period of time. There is no pre-

tense that the claimant was in any way disturbed or

prevented by any one from performing such work

during said years.

On last analysis the testimony of the claimant's

witness, Birkland, does not even present prima facie

evidence of the sufficiency of the assessment work

purporting to have been done by him, upon these

claims. It is w^ell established law that something more

than perfunctory work is necessary to comply with

the law.

The federal statute demands ''that not less than

$100 tvortJi of labor shall be performed or improve-

ments made during each year."
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That statute is mandatory requiring such work to

be done and must be substantially complied with.

Dickens-West Co. v. Crescent & C. Co., 26 Ida.

154, 141 Pac. 566.

Hence, mere proof of the expenditure of $100 is

not of itself sufficient. The question is not what was

paid for it, or the contract price, but whether or not

the labor, work, and improvements were reasonably

ivorth the sum of $100.

''The labor and improvements, within the

meaning of the statute, should be deemed to be

done when the labor is performed or improve-

ments made, for the purpose of working, pros-

pecting or developing the mining ground em-

braced in the location, or for the purpose of

facilitating the extraction or removal of the ore

therefrom.

St. Louis etc. Co. v. Kemp, 104 U. S. 655;

Book V. Justice M. Co., 58 Fed. 117;

McCnlloch V. Murphy, 125 Fed. 149;

Anvil etc. Co. v. Code, 182 Fed. 206;

Mattmgly v. Lewisohn, 13 Mont. 520, 35 Pac.

Ill;

P&nn V. OldJimiher, 24 Mont. 291, 61 Pac. 649;

Protective M. Ass'n v. Forest City M. Co., 51

Wash. 643 ; 99 Pac. 1033.

It follows that the work must tend to develop the

claim and be of the reasonable value claimed.

Floyd V. Montgomery, 25 L. D. 132

;

In re Beatty, 40 L. B. 486.

The work testified to by Birkland was work done

upon the surface and there is no evidence that such
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work tended to improve or develop the said claims or

was done to any advantage whatsoever.

Birkland's testimony was not supported, as sug-

gested by this Court by that of Thomas Tillson, Jr.,

for, as we have previously stated, it did not refer to

the work for 1922-1923, but to that of a previous and

of a succeeding year.

No reliance can properly be placed upon Birkland's

statement that,

"The value of the work done during the year

July 1, 1922, to July 1, 1923, was a good $100

worth on each of the Andy and Handy claims."

This statement is purely a matter of opinion, and

not a statement of fact. As a conclusion of the witness

it should be excluded from consideration.

''A witness may not testify as to his conclu-

sions concerning the effect of a transaction, even

when the facts themselves are disclosed."

Hanson v. Sherman, 23 Cal. App. 169.

The "facts disclosed" in the instant case do not

present a scintilla of proof that the work by Birkland

was of the character and extent to meet the re-

quirements of the law; he admits he was doing "sur-

face work." "I did all the stripping on the surface."

(Doing what?) Said he: "I would dig on the vein,

stripping open cut work, blasting, digging to line it

out to get another place where the vein is supposed to

bo * * * I made a cut 7 feet deep."

There is nothing stated by Birkland what the depth,

width, diameter or time spent by him in "digging

down," "digging on the vein of each claim," "strip-
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ping open cut work'' nor how far he conducted his

'* digging to line it out (what?) to get another place

where the vein is supposed to be." Birkland does not

state why this particular work was done at each par-

ticular place named by him, nor how or in what way

any or all of this work tended to in any way benefit

these claims but contents himself by asserting that

^^he figured his work at $6.00 a day and made his

calculation of the total accordingly." A calculation

which is not sanctioned by the authorities.

See:

Jackson v. Rohy, 109 U. S. 440;

McCulloch V. Murphy, 125 Fed. 147;

McKay v. Neussler, 148 Fed. 86;

HigMand Marie, 31 T... D. 37

;

Elmer F. Ca^ssel, 32 I,. J). 85.

In its decision this Court refers to the fact that

negative testimony had been introduced in the instant

case contradictory to performance of the assessment

work upon the claims in controversy for the year

1922-1923 but makes no particular comment thereon.

That negative testimony may be positive evidence

that the work has not been performed see

:

Gear v. Ford, 4 Cal. App. 562

;

Dickens-West Co. v. Crescent etc. Co., 26 Ida.

153; 141 Pac. 566;

First Natl Bank v. Altivater, 149 Fed. 393.

The case last cited was an adverse claim suit in

which the question of the sufficiency of the assessment

work was involved.
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The Court in its opinion said that:

''Harvey Henry, who had lived near this place

since 1865 who was an ens^ineer and miner testi-

fied that he knew the premises ever since he went
there, and that he worked on the Camp Grove in

1890; that to the best of his knowled,s:e no work
was done on the Burrout^hs in that year; that he

would have seen the work had it been done be-

cause he was working^ right there close to it al-

ways. The Camp Grove claim was 450 or 500 feet

away; that he worked as an ens^ineer on that

claim, which kept him on the surface and in

plain view of the Burrous^hs; that he worked on
the Camp Grove claim durin^^ the last ei^ht

months of the year, but lived in Nevadaville, close

by, rii^ht alona^. He was satisfied that no work
was done on the Burroui^-hs for the year 1890,

because he was passing back and forth all the

time; that there was hardly a day but that he

passed around the mine somewhere; that he

worked on the Phoenix a few days, and that the

parties could not have worked on the Burroughs

during the first part of 1890 without him seeing

them; that if anyone had worked there he must
have known it. He testified that he knew the wit-

nesses of the defendant below, William Williams

and Arthur Lugg, and he knew Matthews in his

lifetime, and that if these men had been w^orking

up there the first three or four months of 1890

he must have known it.

James Williams, a miner, knew the Burroughs

lode about 20 years. In 1890 he w^orked on the

Leavenworth, about a mile from the Burroughs,

and passed within 600 or 700 feet of the property

every day, and did not know of any work having

been done thereon in 1890, and that he would have
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known it if it had been done. The ground he
worked on was west of the Burroughs lode, about

350 feet west of the Clear Discovery shaft. Did
not see anybody working in the Gould shaft; that

if anybody had been working there in the spring

of 1890 he would have known it because he knew
where the men in the settlement worked. He
knew Williams, Lugg and Matthews. They did

not work in the Gould shaft in 1890. In that year

they worked in the shaft 78 feet west of the Ophir
shaft, 108 feet east of the Gould monument, off

of the groimd in controversy. That he walked by
the shaft where Williams and others were work-

ing twice a day in 1889 and 1890. This testimony

is not obnoxious to the criticism that it is negative

in character. As to whether the locator has done

the necessary amount of assessment work to en-

title him to hold his claim, when contested the

evidence of the assessment necessarily is more or

less in form negative. The witnesses ordinarily

can only testify that they did not see the work done.

The value of their testimony is conditioned upon
their opportunities for observation and their rela-

tion to the situs of the mine, so as to enable them

to see it and to say whether it w^as probable that

they would have observed such a physical fact as

the working of the mine had it been done before

their eyes. These witnesses were miners. From the

very habits of their vocation they would take no-

tice of the presence of their fellows engaged in

such work within the range of their vision, where

they were daily passing, doing like work in close

proximity. It is a noteworthy fact that Clear and

others who lived in the immediate vicinity of

this mining claim, familiar with it many years

prior to 1890, passing by it during that year,

should in 1891 express their confident assurance
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in its being public domain, based upon the absence

of any work having been done on the ground in

1890, by entering thereon and making the location

shaft."'

CONCLUSION.

We respectfully submit that the act of 1907 specif-

ically states what shall constitute prima facie evi-

dence of the labor or making of improvements. It

provides, milike the general mining law, that a lo-

cator or owner may make and file an affidavit speci-

fvmg the character and extent of such w^ork and say-

ing that

"Such affidavit shall set forth the following:

First, the name or number of the mining claims

and where situated; second, the nmnber of days

work done and the character and value of the

improvements placed thereon; third, the date of

the performance of such labor and of making im-

provements; fourth, at whose instance the work
was done or the improvements made; fifth, the

actual amomit paid for work and improvement,

and by whom paid when the same was not done

by the ow^ner. Such affidavit shall be prima facie

evidence of the performance of such work or

making of such improvements, but if such affi-

davits be not filed within the time fixed by this

act, the burden of proof shall be upon the claim-

ant to establish the performance of such work
and improvements."

Because of the failure of the appellee and cross-

appellant to file such, or any affidavit, touching the

assessment work for the year 1922-1923, the burden

of proof was cast upon it. The evidence given by
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Birkland upon this question does not cover the salient

points provided by the foregoing provisions of the act

of 1907 and does not present even a prima facie case.

For instance as to the two claims there is no segre-

gation even as to his conclusion ''on six dollars a

day." The date of and the niunber of days worked

by him upon one or the other of the claims w^as not

shown, as that law requires.

The Court says in its opinion "tended to show that

more work w^as done in the first mentioned year" but

when and where?" "Tended to show" is not suffi-

cient to satisfy the burden of proof. How was the

work distributed between the two claims ? How much

of the premature work was on one of the claims and

was so much of it done there as to leave the other

minus some work, and, if so, how much minus? So

as to work after July first, the same questions would

arise.

New Mexico has a statute substantially similar to

that of the act of 1907 and it has been held that where

the affidavit did not contain the details required by

the act it did not have value as prima facie evidence.

See

McKnigM v. El Paso Co., 16 N. M. 721, 120

Pac. 695.

If lack of the statutory details in the affidavit does

not present a prima facie case how can oral evidence

also omitting such details, be deemed to be of greater

evidential value when the burden of proof rests upon

the party offering such oral statements?

The claimant can not supply the missing details by

substituting conclusions and generalities and lessen
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his obligations by avoiding the following of the statu-

tory pattern.

We respectfully submit that this Court grant a re-

hearing and reverse its decision on the ground that it

is the law affecting assessment work applicable to the

Territory of Alaska.

Dated, San Francisco,

January 5, 1931.

W. H. Metson,

A. H. RiCKETTS,

Hellenthal & Hellenthal,

Solicitors for Appellant,

Cross-Appellee and Petitioner.

Certificate of Solicitors.

We hereby certify that we are solicitors for appel-

lant, cress-appellee and petitioner in the above entitled

cause and that in our judgment the foregoing petition

for a rehearing is well founded in point of law as well

as in fact and that said petition for a rehearing is not

interposed for delay.

Dated, San Francisco,

January 5, 1931.

W. H. Metson,

A. H. Ricketts^

Hellenthal & Hellenthal,

Solicitors for Appellant,

Cross-Appellee and Petitioner.




